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ELIGIBILITY IN FEDERAL 
WITNESS CONVICTED OF 
CRIME IN STATE-COURT. 


COURT OF 
INFAMOUS 





In Rosen y. U. S., 38 Sup. Ct., 148, the U. 
S. Supreme Court holds that a person who 
is offered as a witness in a District Court of 
the United States is not disqualified from 
testifying because of having been convicted 
of an infamous crime in a state court of the 
state in which the District Court is sitting. 

In 83 Cent. L. J. 311, there was reference 
to a similar ruling by Sixth Circuit Court 
of Appeals in the case of Brown v. U. S., 
233 Fed. 353, and this position was taken 
in Spear v. U. S., 144 U. S. 303, where a 
pardon was held sufficient to remove the 
supposed disqualification, that. otherwise 
would have resulted. In Boyd v. U. S., 


142 U. §S. 450, the same ruling was 
made. Reference also was made to Reid 
v. U. S. 12 How. 2, and Logan vy. 


U. S., 144 U. S. 263. The latter case held 
that disqualification North Carolina 
statute would not operate in the trial of a 
case in a district federal court sitting in 
Texas. No reference, however, was made 
to Benson v. U. S., 146 U. S. 325. All of 
these cases are considered in the opinion 
in the Rosen case, in which there was dis- 
sent. by Justices Van Devanter and Mc- 
Reynolds under the doctrine of stare decisis 
in the Reid case, followed in the Logan 
case. ‘The Supreme Court in the Rosen 
case said that forty years intervened be- 
tween the Reid and Benson cases and a 
little less than thirty years since the Benson 
case was decided. In the latter case it was 
held the Reid case was not decisive of that. 
It was pointed out in the Benson case, that a 
great change had come over the courts as tc 
competency of witnesses and in the removal 
of merely technical barriers in the exclu- 
sion of witnesses, and now it is said: 


by 


“In the almost twenty years which have 
elapsed since the decision of the Benson 
case the disposition of courts and of legis- 
lative bodies to remove disabilities from 
witnesses has continued, as that decision 
shows it had been going forward before, 
under dominance of the conviction of our 
time that the truth is more likely to be 
arrived at by hearing the testimony of all 
persons of competent understanding who 
may seem to have knowledge of the facts 
involved in a case, leaving the credit and 
weight of such testimony to be determined 
by the jury or by the court, rather than by 
rejecting witnesses as incompetent, with the 
result that this ,principle has come to be 
widely, almost universally, accepted in this 
country and in Great Britain. 

“Since the decision in the Benson case 
we have significant evidence of the trend of 
congressional opinion upon this subject in 
the removal of the disability of witnesses 
convicted of perjury (R. S. 5392) by the 
enactment of the Federal Criminal Code in 
1909, with this provision omitted and 
§ 5392 repealed. This is significant, be- 
cause the disability to testify of persons 
convicted of perjury survived in some juris- 
dictions much longer than many of the 
other common-law disabilities, for the rea- 
son that the offense concerns directly the 
giving of testimony in a court of justice, 
and conviction of it was accepted as show- 
ing a greater disregard for the truth than it 
was thought sliould be implied from a con- 
viction of other crime. 

“Satisfied as we are that the legislation 
and the very great weight of judicial au- 
thority which have developed in support of 
this modern rule, especially as applied to 
the competency of witnesses convicted of 
crime, proceed upon sound principle, we 
conclude that the dead hand of the com- 
mon-law rule of 1789 should no longer be 
applied to such cases as we have here, and 
that the ruling of the lower courts on this 
first claim of error should be approved.” 


In our reference to the Reid case in 83 
Cent. L. J. 311, we deduced the conclusion 
that some known and established rule was 
to govern, from Chief Justice Taney saying 
that the intention of Congress in not mak- 
ing any specific rule was to this effect, and 
said that: “This rule may be 
thought to refer federal courts to the com- 
mon law.” In the Rosen case, our Supreme 
| Court, therefore, seems to cut loose from 


we 
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the common law rule in deference to the 
enlarged view of state courts creating what 
is called the “modern rule.” This modern 
rule takes in witnesses having knowledge of 
facts, with their credibility to be deter- 
mined by the jury. 


While we heartily agree that progress 
ought to obtain in our courts in exposition 
of the principles of the common law, yet 
it seems to us, that intent, especially as re- 
gards courts, with only statutory powers, is 
equivalent to express digection. If “the 
dead hand of the common law rule of 
1789” was a live hand when the Reid case 
was decided, the statute with regard to such 
tribunals, that this dead hand, however it 
might be forgotten in courts of natural 
jurisdiction, became petrified in courts of 
purely conferred jurisdiction. 


Furthermore, it has seemed to us, that 
not always have courts possessing general 
jurisdiction, such as state courts are, been 
accorded the respect that the Rosen case 
grants them. Especially does this thought 
seem pertinent as to many of the lower 
federal courts. We trust this Rosen case 
will carry its lesson to our inferior federal 
courts, and cause them to accord increase 
of influence to state courts. If they can 
cause a change of ruling in our highest tri- 
bunal, they ought to be accorded more final- 
ity in questions involving common law rul- 
ing than has been granted. : 


It is as much a grant of power to confer 
on statutory federal courts procedure under 
common law rules as it is to prescribe 
specifically the manner in which they shall 
exercise their powers. If, as Chief Justice 
Taney ruled in the Reid case, the 
common law rule as to competency was 
meant, this was to continue until statute 
should supersede that rule. The fact, that 
it did continue down to 1895, ought to give 
some assurance that the legislative power 
has acquiesced in construction by the courts 
of the power vested in courts organized 
under congressional statute. 





NOTES OF IMPORTANT DECISIONS. 








ILLEGAL CONSIDERATION—COMPOUND- 
ING FELONY NOT CONCLUSIVE OF RIGHT 
TO RECOVER MONEY PAID.—In Bertsching- 
er v. Campbell, 168 Pac. 977, decided by Wash- 
ington Supreme Court, the facts show that one 
physician played upon the fears of another phy- 
sician to extort money from him in an alleged 
abortion case. In an action to recover the 
money extorted by the former from the latter, 
the trial court held that the evidence showed 
conclusively that the payment was voluntary 
and this precluded recovery. Motion for non- 
suit being sustained on this theory, the Su- 
preme Court reversed and remanded the cause. 

After much discussion in which a state 
statute is cited making it a felony amounting 
to robbery for anyone to extort or gain money 
or property by accusing another of crime, the 
court said: 


“It was suggested in oral argument, though 
not advanced in the briefs as a defense, that 
the payment of this money, under the circum- 
stances as shown by appellant’s evidence, was, 
in effect, the compounding of a felony, and for 
that reason the judgment of dismissal was not 
erroneous. This, upon the theory that the 
agreement was so tainted with wrong and il- 
legality that the courts will not lend their aid 
to the enforcement of the right claimed by ap 
pellant. It hardly seems likely that respond- 


‘ent would, upon a new trial, care to invoke this 


defense, since it would imply that he was him- 
self equally guilty of compounding the crime 
with which he charged appellant. That would 
seem to be an admission on his part that the 
money was received as well as paid, for that 
purpose. But even that theory would still leavé 
open the question of appellant having paid the 
money under duress. Plainly a contract or 
settlement amounting to the compounding of a 
crime could be void because of duress as well 
as unenforceable because of being against pub- 
lic policy. If void because of duress it was not 
a binding contract or settlement under which 
appeilant could retain the fruits thereof, even 
though it was also a contract which, but for 
the duress, would have been against public 
policy and as such could not be the foundation 
of any right to be asserted in the courts. The 
trial judge did not take the case from the jury 
upon this ground, but solely because he de- 
cided as a question of law there was not such 
duress as entitled appellant to recover the 
money paid. This is rendered plain by remarks 
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of the judge made in announcing his decision 
and preserved in this record. Clearly, it would 
have been erroneous for the trial court to have 


.dismissed the action upon the ground that the 


payment of the money was for the compounding 
of a felony in view of the evidence produced in 
appellant’s behalf.” 

In 86 Cent. L. J. 61, there was discussed the 
principle of “Recovery by Plaintiff Notwith- 
standing Participation in Fraud.” There we dis- 
sented from the ruling of South Dakota Court 
sustaining the action upon the theory that 
the transaction infringed public policy, this 
was not aided by the ruling of South Dakota 
Supreme Court. With the Washington Su- 
preme Court we heartily agree, not only 
because of the Washington statute, but also 
because proof of duress was evident, the trial 
court to the contrary notwithstanding. 





LANDLORD AND TENANT—EVICTION BE- 
CAUSE OF UNGENTLEMANLY CONDUCT 
OF OTHER TENANT OF FLAT BUILDING.— 
Whether landlord and tenant relations may be 
affected by conduct of tenants in a building for 
flats or an apartment, where the form of lease 
to all tenants calls for gentlemanly conduct, is 
the question presented and decided in Stewart 
v. Lawson, 165 N. W. 716, decided by Michigan 
Supreme Court. It was held that in such a 
case the rule, that no act by a third party, not 
acquiesced in or encouraged by the landlord, 
interfering with quiet enjoyment, applied and 
there was no eviction barring landlord from 
demanding rent from an outgoing tenant re- 
moving without giving notice. 

The court in treating this question relies on 
decision no doubt well. settled, but it may be 
asked whether or not this ruling fits the case 
of flat ard apartment dwellers. As to all 
such there are common rights in the land and 
common rights in halls and stairways or ele- 
vators and possibly in other parts of the general 
premises. The only real living apart of tenants 
is behind the doors of their particular rooms— 
and even as to these rooms there is an implied 
obligation to respect rights of other similar 
occupants. ; 

In this case the ordinary form of lease pro- 
vided that no family or visitors should use 
“foul, abusive or offensive language or become 
a nuisance to other tenants or neighbors,” etc. 
Certainly it would seem that this clause should 
not be for exclusive advantage of lessor, but, if 
the understanding was that no other kind of 
letting would be allowed, a particular lessee 
would have the right to some sort of redress, 
if a landlord let upon any other terms or, if 





having let, a lessee violated the provision. A 
tenant annoyed by such conduct would have 
the right to complain and if his complaint was 
not respected by an offender being put out, then 
himself could claim an eviction. Such a situa- 
tion ought to be deemed somewhat analogous 
to that which would prevent a seller in a plan 
of restricted covenants as to buildings from 
selling to one without his being so restricted 
or vendee being allowed to disregard such 
covenants. Is another tenant such a third per- 
son as the ordinary rule refers to? 





DIVORCE—DECREE IN ANOTHER STATE 
AS PRESUMPTIVE EVIDENCE IN PROS- 
ECUTION.—In State v. Herren, 94 S. E. 698, 
prosecution for bigamy, it was held by North 
Carolina Supreme ‘Court, that a decree of di- 
vorce in another state did not estop the State 
of North Carolina from showing its invalidity 
on the ground that the defendant in such pros- 
ecution was never a bona fide resident of such 
other state, and such divorce was null and 
void. 

In this case the defendant was first married 
in North Carolina and afterwards obtained a 
divorce in Georgia, where he married a second 
time. He then removed to North Carolina, 
where he and the woman he married the 
second time lived as man and wife. Defendant 
offered deposition to show that he was a resi- 
dent of Georgia for one year preceding the 
beginning of the divorce proceeding as re- 
quired by the laws of that state. There was con- 
structive service only in the case. Reference 
is made to Andrews v. Andrews, 188 U. S. 14, 
as establishing the proposition that the state 
could show that there was no bona fide domicile 
in the state where the divorce was obtained, 
and to Haddock v. Haddock, 201 U. S. 573, that 
the faith and credit clause does not prevent 
inquiry into the jurisdiction of the foreign 
court rendering the decree. Further it was 
said that the states “have the right to de- 
termine what effect shall be given to the de- 
crees of other states in this class of cases.” 
Atherton v. Atherton, 181 U. S. 170; Haddock 
v. Haddock, supra. 


A concurring opinion in the: instant case 
says: “If the record in the divorce proceed- 
ing shows that the question of evidence was 
passed on, or it is recited in the decree, the 
presumption is in favor of the jurisdiction, and 
the burden is on the party attacking the de- 
cree to prove that the plaintiff was not a res- 
ident when it was granted, but, if there is no 
recital and no finding and the record shows 
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that’ the question of residence was not con- 
sidered, the burden is on him who relies on 
the decree to prove residence, as otherwise it 
would not appear that the court had jurisdic 
tion.” 


In this case the burden was put upon de- 
fendant to show residence. But if it was shown 
that the foreign court was one of general juris- 
diction, why does it not follow that omnia 
presumuntur rite acta? It was said that in the 
trial “no issue as to residence was submitted 
to the jury nor is there any recital or adjudi- 
cation in the decree,-and, on the contrary, the 
language of the verdict and of the decree show 
that the cause for divorce was alone con- 
sidered.” We doubt very greatly whether the 
presumption of jurisdiction is thus displaced 
where the cause in a foreign state was there 
disposed of in a court of general jurisdiction. 
It, no doubt, is true that the finding of bona 
fide residence might be assailed, but this is 
another thing than saying that no presumption 
in favor of such residence did not obtain 
merely because recitals were not full. 








EXEMPTION OF MINISTERS FROM 
MILITARY SERVICE. 





The policy of the legislature in exempt- 
ing clergymen from the duty of military 
service is contained in Exception 4 of the 
first Military Service Act of 1916, and is 
expressed in the words: “Men in Holy 
Orders or Regular Ministers of any re- 
ligious denomination.” That phrase has 
now been the subject of not a few very 
interesting judgments, one feature of which 
is the disclosure of a number of bodies, 
some of them practically unknown, hold- 
ing what may, we hope without offense 
be called peculiar views. The first of these 
to come under judicial scrutiny was the 
International Bible Students’ Association, 
regarding whom decisions in both England 
and Scotland have been given in this re- 
spect. That body has no churches, simply 


(1) Kipps v. Lane, 33 T. L, R. 207; and Guy 


and others, 54 S. L. R. 640. 





hiring halls for their meetings as occasion 
arises; it has no creed other than the 
Bible; and in accordance with its interpre- 
tation of the methods of church govern- 
ment of the Early Apostolic Church never 
appoints or elects one to, whom it applies 
the term minister. In fact the Association 
carefully avoid the word “Minister,” its 
officebearers being designated elders, dea- 
cons, and Church Secretary. All elders 
are appointed for a period of six months, 
but can be reappointed on the expiry of that 
period. No elder of the Association re- 
ceives any pay. He maintains himself by 
The mil- 
itary authorities, while conceding that the 
Association was a religious denomination, 
maintained that its elders were not regular 
The 
Courts have sustained the contention of the 
military and declared these elders liable 


working at a secular occupation. 


ministers in the sense of the statute. 


to military service. 


The exception it will be noted requires 
as a condition of exemption not only the 
status of “regular minister” but regular 
minister of a religious denomination. In 
re a Mormon Elder Hawkes v. Moxley,? 
the view had been taken in the inferior 
Court that the Latter Day Saints are not 
a “religious denomination,” the principle 
ground for so holding having been that the 
Mormon Church did not appear in the 
Army Council’s list of recognized re- 
ligious denominations, also that they were 
a small body having only 50,000 adherents, 
and were, moreover, alien to Great Britain 
On appeal these 
It was pointed 


and practiced polygamy. 
findings were overruled. 
out that the Army Council’s list of de- 
nominations was not conclusive; that as a 
body the Mormon Church was not so small 
as to be incapable of being regarded as a 


(2) 33 T. L. R. 308, 
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religious denomination; that though alien 
to Great Britain the same might be said 
of the Roman Catholics, the Greek, or the 
Lutheran Churches, and that as regards 
polygamy the fact appeared to be that that 
practice had been abolished by the Mor- 
mons a generation ago. The conviction 
against the appellant was accordingly 
quashed, and the case was sent back to 
the Justices to be reheard on the simple 
point whether or not he was a “regular 
minister” of the Mormon Church and so 
entitled to exemption. 


In Kick v. Dorme*® the man concerned, 
as in the cases of the International Bible 
Students’ Association, worked at a secular 
occupation, in addition to being a minister. 
The body he served was the undenomina- 
tional Church at the village Curry Rivell, 
which was a fellowship formed there as a 
result of a visit of the Faith Mission Evan- 
gelists. They believed in the Protestant 
Creed with adult baptism. Their minister 
preached, visited and baptised, but did not 
marry, all the marriages of the community 
being by civil ceremony. There was no 
other congregation of this undenomina- 
tional Church, and that at Curry Rivell 
consisted of only fifty persons. Their min- 
ister was of military age, and the justices 
held regarding him that he was liable to 
serve in the army as the body in question 
was not a religious denomination within 
the meaning of the act. Their finding was 
not altered on appeal, the Lord Chief Jus- 
tice remarking that he was not prepared to 


- say that if the Justices found as a fact 


that the church referred to did not con- 
stitute a religious denomination, they had 
so found contrary to law. 


A similar result was reached in In re 
Bratt. ‘There the appellant was ‘a mis- 
sionary of Incorporated Seamen and 


(3) 33 T. L. R. 325. 
(4) 143 L. T. J. 395. 





Boatmen’s Friend Society, which had 
had thirteen mission stations and seven 
districts, and he had a congregation at 
Sheffield. At most of the mission stations 
the society had premises of its own, all of 
them being registered as places of worship, 
and most of them being licensed for mar- 
riages. There was no evidence to show 
that membership of the society was con- 
fined to members of any religious denomi- 
nation. The number of members was lim- 
ited to 100. Only persons connected with 
one of the branches of the Protestant 
Christian Church were eligible for election 
as members of the general committee or 
of a district committee. There were no 
trust deeds of the society to define its doc- 
trine, and each missionary could preach any 
doctrine, the only restriction being a power 
of dismissal possessed by the general com- 
mittee. The members of that committee 
belonged to various religious Protestant 
denominations. On a summons against the 
appellant for absenting himself from mil- 
itary service the justices found that the 
society was not a religious denomination ; 
that the appellant’s congregation was not 
a religious denomination, and that the ap- 
pellant was not “a regular minister of any 
religious denomination; and they de- 
cided that he was liable to military service. 
On appeal it was held that the justices 
were right in concluding that the society 
was not a religious denomination, and 
their decision was affirmed. 


All the foregoing decisions have been 
given by appellate courts and in conse- 
quence justices and magistrates in the in- 
ferior tribunals are following them, and, 
as is usual in lower courts, applying the 
precedent so as to extend its effect beyond 
what the official court might have an- 
ticipated and in the opinion of not a few, 
beyond what the statute possibly intended. 


Donatp MAcKAy. 
Glasgow, Scotland. 
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LAWYERS AS SOLDIERS. 





Our Supreme Court has declared that 
“this is a government of laws and not of 
men.” Accordingly, lawyers ought to be 
the first to respond to our country’s call in 
the event of the enforcement of law, na- 
tional or international, through military 
power. From the days of the Revolution 
to the present time the legal profession has 
always been largely represented in every 
war. It is quite natural that it should be 
so. There is much similarity between liti- 
gation and warfare. If a lawyer is for the 
plaintiff he must plan and map out his lines 
of offense; there may be several ways to 
enforce his client’s rights, each may have 
some advantage or drawback, but he must 
determine which course he will finally pur- 
sue. Often an error in planning a legal 
campaign will result fatally to the client’s 
rights. 

The same applies to the counsel for de- 
fense: He may intrench himself and say: 
“Drive me out!” or he may resort to 
offensive tactics, resulting in affirmative 
action to rout the attacking party. Like- 
wise, there may be several ways of defeat- 
ing the opposing party ; the selection of any 
one may result in victory or defeat. By 
analogy this applies equally well to war. 


A lawyer, to be successful, must develop 
aggressiveness, prudence, caution, boldness 
and skill in his work—the very elements 
that are essential to make a successful mili- 
tary commander. It therefore logically 
follows, that in every war a large number 
of the leaders have been members of the 
bar. To present only the names of the 
many lawyers who performed brilliant serv- 
ices for their country in time of war would 
be a list of endless pages. We can call 
attention to the record of only a few who, 
by extraordinary endowment, and because 
of wonderful success in the profession of 
arms, have become popularly known, and 
whose names are blazoned forth on the 
pages of history. 





First and foremost is that dazzling 
genius, Alexander Hamilton, the friend and 
confidential adviser of Washington. Attain- 
ing rank as a general officer in the army, he 
later rose to the highest position among 
the lawyers of his time. In 1798, Hamilton 
was placed in chief command of all the 
armies ; thus, rising from the lowest to the 
highest rank in the service. He has been 
a fine inspiration to every American youth, 
not only as a lawyer, as a master financier 
and statesman, but also as a brilliant mili- 
tary leader. 

Winfield Scott, the idol of a nation for 
half a century, was educated for the bar. 
As a lieutenant at Lundy’s Lane he greatly 
distinguished himself. His services during 
the Mexican War were of the highest class. 
He would have led the forces in the Civil 
War, but advanced age compelled his re- 
tirement. 

Who has not heard of “Old Hickory,” 
Andrew Jackson, the backwoods lawyer of 
Tennessee? Jackson was happiest when he 
had a scrap; whether fighting a duel, a 
lawsuit, Indians, or the country’s enemies, 
he was ready to meet his opponent without 
a quaver. His skill and daring won the 
battle of New Orleans on January 8, 1815, 
which is, to this day, celebrated as “Jack- 
son Day,” the patron saint’s day of the 
Democratic party. 

We cannot overlook a lawyer who, dur- 
ing the bombardment of Fort McHenry, 
presented to this country its ever thrilling 
national anthem—The Star-Spangled Ban- 
ner. Francis Scott Key served the people 
well and honorably in war as in peace. 

The most remarkable character this coun- 
try has yet produced was a captain in the 
Black Hawk War; a lawyer of great skill 
and force; a:-man of the finest sense of 
honor; a debater and orator of supreme 
ability ; he was a friend of the poor and op- 
pressed; he was a genius at story-telling; 
his fund of humor was inexhaustible, but 
under this all lay a homely brand of com- 
monsense. In the hour of turmoil and trial 
the people exalted him to the greatest office 
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on earth; they elected him President of the 
United States and then he became, under 
our Constitution, Commander-in-Chief of 
the Army and Navy—Abraham Lincoln! 
During the years he occupied the White 
House he was often required to pass judg- 
ment upon military matters. His experi- 
ence and training as a lawyer were of ex- 
cellent service in conducting the great con- 
flict. To his assistance he called another 
great lawyer, a man of stern military cast, 
Edwin M. Stanton, who was Lincoln's Sec- 
retary of War. 


It was said of Stanton that the Consti- 
tution and laws never bothered him, nor 
stood in his way if it was necessary to over- 
ride them to accomplish some military pur- 
pose. General Grant remarked of him, 
thus: “Owing to his natural disposition to 
assume all power and control in all matters 
that he had anything whatever to do with, 
he boldly took command of the armies, and, 
while issuing no orders on the subject, pro- 
hibited any order from me ever going out 
of the Adjutant-General’s office until he 
had approved it.” 


Training at the bar is conducive to suc- 
cess in military leadership. A lawyer must 
exercise independent judgment; he must 
assume responsibility; he must know how 
to adapt himself to changed conditions, and 
be ever ready, and always on guard for the 
unexpected which may happen at any time. 
He must be prepared to meet defeat but 
never lose courage. 


A course of study.at the United States 
Military Academy is of inestimable value 
to high, independent command, but it is not 
indispensable. There are certain natural 
qualifications—temperament, quickness of 
perception, willingness to assume responsi- 
bility, undaunted moral as well as physical 
courage, which no amount of training can 
wholly develop and supply. 


An an illustration: At the northwest 
corner of the paarde ground is a statue of 
Major-General John Sedgwick, of the West 





Point class of 1837, made of cannon cap- 
tured by his men. He was killed in the 
Wilderness, May 9, 1864. Grant in his 
memoirs says this of him: “He was brave 
and conscientious. His ambition was not 
great, and he seemed to dread responsibil- 
ity. He was willing to do any amount of 
battling, but always wanted someone else to 
direct.” 


As a contrast, Benjamin F. Butler, of 
Massachusetts, was always “cocksure” of 
everything. He never hesitated to assume 
any responsibility. He had no technical 
training, yet performed extensive and most 
valuable services, holding high command. 
That he made blunders, such as the Dutch 
Gap canal, must be admitted, but he did 
things. His training as a lawyer was of the 
greatest advantage in his military career. 


Another instance from West Point was 
the brilliant General Godfrey Weitzel, who 
was second in the class of 1855. As an 
engineer he stood among the ablest; as a 
military commander he lacked initiative and 
daring. Weitzel was with the first expedi- 
tion to Fort Fisher. He reported to his 
superior, General Butler, that “the fort can- 
not be taken by assult.” Upon this report 
the attack was abandoned. Alfred H. 
Terry, a lawyer from Connecticut, was sent 
within a month to lead a second expedition. 
Terry had not the skill to calculate to a 
nicety how many troops were required to 
capture a certain number of men and guns, 
but he knew he was ordered to capture 
Fort Fisher, and so he took the fort. Terry 
was a fine type of citizen-soldier; he was 
beloved by his men. In his relation with 
other officers he stood well and became a 
Major-General of volunteers; later he was 
made a Brigadier-General in the regular 
army. 


We should not omit General Lew Wal- 
lace. Educated for the law, he served as 
a lieutenant in Mexico. Then he returned 
to practice, but again entered the army and 
became a Major-General as a reward for 
meritorious service in the field. He was 
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from Indiana, becoming famous as an au- 
thor and lecturer. Ben Hur and the Prince 
of India assured him fame as a writer. 


Missouri furnished many capable military 
leaders. Perhaps Major-General Francis 
P. Blair, Jr., was the most conspicuous. He 
demonstrated that training for the bar and 
contending for the rights of clients was not 
at all unfavorable, but rather conducive to 
the making of a good General. General 
Grant was always candid and fair in his 
estimate of the various officers who served 
under him. In a lengthy article on “The 
Vicksburg Campaign,” he says of General 
Blair: “I had known Blair in Missouri, 
where I had voted against him in 1858 when 
he ran for Congress. He was always a 
leader. I dreaded his coming. I knew 
from experience that it was more difficult 
to command two generals desiring to be 
leaders, than it was to command one army 
officered intelligently and with subordina- 
tion. It affords me the greatest pleasure to 
record now my agreeable disappointment 
in respect to his character. There was no 
man braver than he, nor was there any 
who obeyed all orders of his superior in 
rank with more unquestioning alacrity. He 
was one man as a soldier, another as a poli- 
tician.”* 


Illinois alone furnished a score of highly 
distinguished Generals from the bench and 
the bar. Chief among them were John M. 
Palmer, John A. McClernand and James 
Shields. There was, however, a member of 
the Illinois bar, who practiced in the same 
court with Lincoln. He possessed meteoric 
brilliancy as a lawyer, statesman and sol- 
dier; he came to this country as an immi- 
grant at the age of nine. By dint of native 
ability and work he accomplished wonders. 
Admitted to practice, he soon after com- 
manded a brigade successfully at Cerro 
Gordo ; was elected to the Senate from Ore- 
gon; became famous for his classic and 
patriotic orations, and gallantly fell, leading 


(1) 3 Battles and Leaders, 537. 





a brigade at Ball’s Bluff, October 21, 1861. 
This was Edward D. Baker! He was ap- 
pointed Brigadier-General of volunteers, 
August 6, 1861, which he declined ; on Sep- 
tember 21, 1861, he was honored with the 
office of Major-General. At that time there 
was only one other who held that exalted 
rank in the Army of the Potomac—Gen- 
eral George B. McClellan. 


Space will not permit reference to many 
others, but we cannot omit the names of 
Rutherford B. Hayes, James A. Garfield, 
Chester A. Arthur and Benjamin Harrison, 
all lawyers of great ability, and distinguish- 
ed for their valor and their loyalty; each 
one was rewarded with the coveted star of 
a General. 


Of all the lawyers to achieve undying 
fame, General John A. Logan was the most 
conspicuous. Because of his striking per- 
sonality he was known as “Black Jack.” 
Serving in Mexico with distinction as first 
lieutenant, he attained to the high command 
of the Army of Tennessee, as Major-Gen- 
eral, upon the death of General James B. 
McPherson, July 22, 1864. Logan was suc- 
cessful in every battle he commanded. He 
obtained higher command than any other 
officer not trained at West Point. 


After McPherson fell, Logan successfully 
carried on the second Battle of Atlanta: 
nevertheless, General O. O. Howard was 
promoted over him. Many an officer would 
have been peeved, and sulked, but not he: 
faithfully and loyally he bided his time and 
completely vindicated himself in “The Vol- 
unteer Soldier of America,” published in 
1887. 


It seems that General Sherman’s reason 
for superseding Logan was because Logan 
returned to Illinois to look after politics. 
Sherman was a strict disciplinarian, had no 
love for “political Generals,” and so he 
resented this by promoting Howard. The 
fact is, Logan went to Illinois at the urgent 
request of the President, but rather than 
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betray the confidence of Lincoln, he quietly 
suffered the stinging rebuke of being classed 
as a “political soldier,” and cheerfully 
served under Howard, a West Pointer, a 
good soldier, but far inferior in natural 
ability. 


One more lawyer, and the roll is ended. 
John A. Dix was Secretary.of the Treasury 
in 1861. ‘The message that had a genuine 
ring to it and caused immense enthusiasm 
read like this: “If any man attempts to 
haul down the American flag, shoot him on 
the spot.” He was born for command, 
finally becoming a Major-General. 


The Military Academy was established 
in 1802. Since then about 6,000 have grad- 
uated from this institution; probably not 
over 1,200 are on the army roster in active 
service. It is evident if we mobilize, equip 
and place in action an army of millions, that 
by far the larger number of officers must 
be supplied from civil life. The legal pro- 
fession, engineering in its various branches, 
those trained in polytechnic schools, the 
medical calling, and other skilled vocations 
will have to supply this demand for trained 
leaders. 


In proportion to numbers it is likely that 
the law will, as in the past, be more largely 
represented than any other learned profes- 
sion. In every battle in our history, the 
lawyers have cheerfully taken an active and 
conspicuous part. Whether on the plateaus 
of the Cordilleras, in the jungles of the Phil- 
ippines, or on the high seas, they have 
ever been valiant and loyal, and carried the 
Stars and Stripes invariably to victory. 


In the present conflict the bench and bar 
will offer more than its proper quota, either 
as privates or as commissioned officers. 
Taking the past as a guide it is certain 
that, wherever they go, they will add luster 
and renown to this great republic; and the 
pages of its history will be further illumined 
with their devotion to duty, their courage, 





their faithfulness to every trust and obli- 
gation, and by their deeds of imperishable 
glory !* 
Frep H. PETERSON. 
Seattle, Wash. 


*After reading this interesting account of 
lawyers who have become successful as soldiers, 
it has occurred to the editor that it would be 
interesting to know what lawyers have entered 
the military service as officers. In this, the 
greatest of all wars, there can be no doubt 
that many American lawyers are going to win 
fame on the field of battle. And in anticipation 
of such results and in grateful recognition of 
the sacrifices such lawyers are making, the 
Central Law Journal is willing to publish the 
names of all lawyers holding officers’ commis- 
sions now serving in the American or Allied 
armies.—Editor. 








TAXATION—STOCK DIVIDEND IS INCOME. 





HARRY R. TOWNE v. MARK EISNER, 
COLLECTOR. 





38 Sup. Ct., 158, January 7, 1918. 





Stock dividend not taxable under act of Oct. 
3, 1913, R. S. U. S., providing that “the net in- 
come of a taxable person shall include gains, 
profits, and income derived from interest, rent, 
dividends, securities or the transaction of any 
lawful business carried on for gain or profit, 
or gains or profits and income derived from any 
source whatever,” as the declaration of such a 
dividend adds nothing to the proportional in- 
terest of the stockholder. 





Mr. Justice Holmes delivered the opinion of 
the Court. F 


‘+ This is a suit to recover the amount of a 
tax paid under duress in respect of a stock 
dividend alleged by the Government to be in- 
come. A demurrer to the declaration was sus- 
tained by the District Court and judgment was 
entered for the defendant. 242 Fed. Rep. 702. 
The facts alleged are that the corporation voted 
on December 17, 1913, to transfer $1,500,000 sur- 
plus, being profits earned before January 1, 
1913, to its capital account, and to issue fifteen 
thousand shares of stock representing the same 
to its stockholders of record on December 26; 
that the distribution took place on January 2, 
1914; and that the plaintiff received as his due 
proportion four thousand one hundred and 
seventy-four and a half shares. The defendant 
compelled the plaintiff to pay an income tax 
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upon this stock as equivalent to $417,450 in- 
come in cash. The District Court held that 
the stock was income within the meaning of 
the Income Tax of October 3, 1913, c. 16, Sec- 
tion II; A, subdivisions 1 and 2; and B. 38 
Stat. 114, 116, 167. It also held that the Act 
so construed was constitutional, whereas the 
declaration set up that so far as the Act pur- 
ported to confer power to make this levy it 
was unconstitutional and void. 


The Government in the first place moves to 
dismiss the case for want of jurisdiction, on 
the ground that the only question here is the 
construction of the statute not its constitution- 
ality. It argues that if such a stock dividend 
is not income within the meaning of the Con- 
stitution it is income within the intent of the 
statute, and hence that the meaning of the 
Sixteenth Amendment is not an immediate is- 
sue, and is important only as throwing light 
on the construction of the Act. But it is not 
necessarily true that income means the same 
thing in the Constitution and the Act. A word 
is not a crystal, transparent and unchanged, 
it is the skin of a living thought and may 
vary greatly in color and content according to 
the circumstances and the time in which it 
is used. Lamar v. United States, 240 U. S. 60, 
65. Whatever the meaning of the Constitution, 
the Government had applied its force to the 
plaintiff, on the assertion that the statute 
authorized it to do so, before the suit was 
brought, and the Court below has sanctioned 
its course. The plaintiff says that the statute 
as it is construed and administered is uncon- 
stitutional. He is not to be defeated by the 
reply that the Government does not adhere to 
the construction by virtue of which alone it has 
taken and keeps the plaintiff’s money, if this 
Court should think that the construction would 
make the Act unconstitutional. While it keeps 
the money it opens the question whether the 
Act construed as it has construed it can be 
maintained. The motion to dismiss is over- 
ruled. Billings v. United States, 232 U. S. 261, 
276. B. Altman & Co., v. United States, 224 U. 
S. 583, 596, 597. 


The case being properly here, however, the 
construction of the act is open, as well as its 
constitutionality if construed as the Govern- 
ment has construed it by its conduct. Billings 
v. United States, whi supra. Notwithstanding 
the thoughtful discussion that the case received 
below we cannot doubt that the dividend was 
capital as well for the purposes of the Income 
Tax Law as for distribution between tenant for 
life and remainderman. What was said by this 





Court upon the latter question is equally true 
for the former. ‘A stock dividend really takes 
nothing from the property of the corporation, 
and adds nothing to the interests of the share- 
holders. Its property is not diminished and 
their interests are not increased. * * * The pro- 
portional interest of each shareholder remains 
the same. The only change is in the evidence 
which represents that interest, the new shares 
and the original shares together representing 
the same proportional interest that the original 
shares represented before the issue of the new 
ones.” Gibbons v. Mahon, 136 U. S. 549, 559, 
560. In short, the corperation is no poorer 
and the stockholder is no richer than they 
were before. Logan County v. United States, 
169 U. S. 255, 261. If the plaintiff gained any 
small advantage by the change, it certainly was 
not an advantage of $417,450, the sum upon 
which he was taxed. It is alleged and ad- 
mitted that he receives no more in the way 
of dividends and that his old and new cer- 
tificates together are worth only what the old 
ones were worth before. If the sum had been 
carried from surplus to capital account with- 
out a corresponding issue of stock certificates, 
which there was nothing in the nature of things 
to prevent, we do not suppose that any one 
would contend that the plaintiff had received an 
accession to his income. Presumably his cer- 
tificate would have the same value as before. 
Again, if certificates for $1,000 par were split 
up into ten certificates each, for $100, we pre- 
sume that no one would call the new certificates 
income. What has happened is that the plain- 
tiff’s old certificates have been split up in effect 
and have diminished in value to the extent of 
the value of the new. 
Judgment reversed. 


Mr. Justice McKenna concurs in the result. 


Note—Stock Dividend as Taxable Income.— 
In the instant case Justice Holmes determines 
that the income tax act of Oct. 3, 1913, which 
provides that: “The net income of a taxable per- 
son shall include gains, profits and income derived 
from * * * interest, rent, dividends, securities 
or the transaction of any lawful business carried 
on for gain or profit, or gains or profits and 
income derived from any source whatever,” in- 
cludes dividends of the natural sort and not those 
irregular in their nature, such as stock dividends, 
because this kind of dividend takes nothing from 
and adds nothing to the interest of the share- 
holder. Therefore this ruling reverses Towne 
v. Eisner, 242 Fed. 702, whch held that a stock 
dividend puts the stockholders in a materially 
different situation than had the amount thus dis- 
tributed been paid in cash. 


What was said by Judge Hand in the lower 
court on this subject was, as follows: “I can give 
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little weight to the argument that the issue of 
this stock dividend did not affect the market 
value of the plaintiff’s aggregate holdings and that 
the distribution of 50 per cent more stock to the 
stockholders lessened the price of their original 
stock 33% per cent. This would be.true in case 
of any cash dividend, extraordinary or even ordi- 
nary. The cash distributed, plus’ the market value 
of the stock after the dividend was paid, would 
ordinarily be equivalent in value to the stock be- 
fore the dividend. But the objection seems im- 
pressive that the transaction in no wise affected 
what the stockholder already had, except to give 
him additional pieces of paper evidencing his 
ownership. He does, however, have something 
different before and after receiving the additional 
stock. What was before a mere chance that he 
might receive his share of the surplus in cash 
dividends and a vague right to secure them if 
the directors withheld them in a way arid to an 
extent that indicated bad faith is now converted 
into a permanent interest in the capitalized sur- 
plus. He has lost the chance of cash dividends 
and gained an interest in the corporate enterprise 
that cannot be taken away. This interest is de- 


rived from earnings and may be really of much | 


greater advantage to the stockholder than the 
possibility or right which he has lost. It becomes 
capital of the corporation, but in his hands it is 
income, and in many respects resembles the com- 
mon extraordinary cash dividend, accompanied 
by a right to subscribe for additional stock at 
par to an amount equivalent to the dividend in 
cash, To say that this distribution is not income, 
because he received no cash and the intermediate 
step is not taken, is, to my mind, quite to dis- 
regard the real nature of the transaction.” 


To me this reasoning appears very convincing. 
Suppose a corporation thas a surplus and there 
is a question of its distribution. The natural 
way is to pay it over to stockholders in cash. 
But for its own purposes, the corporation elects 
to issue a stock dividend and thus capitalize 
this surplus. If this course is fairly the alter- 
native of cash, then it would not be wrong to 
permit stockholders to elect between taking cash 
or new stock. At bottom, then, the taking of a 
stock dividend would make stockholder taking 
cash with one hand and with the other investing 
it in new stock. The fact that the new stock 
is not put upon the market is not controlling. 
The preference right in stockholders to acquire 
this stock is not affected, if he takes the cash 
with an understanding that he is to reinvest the 
whole or any part of it in the new stock. 


The cases in which this question has been con- 
sidered are those in which there is litigation be- 
tween life tenants and remaindermen. There have 
been three ways in which American courts have 
been divided on this question, the Massachusetts 
way (also the English view) which “regards all 
cash dividends, however large, as income, and 
stock dividends, however small, as capital.” A 
few states have followed this rule. A greater 
number of states make stock dividends appor- 
tionable to corpus and income accordingly as the 
surplus upon which they are based, accumulated 
before or after the stock constituted the corpus 
of a trust estate, and still another view regarded 
all dividends, cash or stock, as income belonging 
to the life tenant. 





Justice Holmes cuts through all refinements 
and differences between the courts by declaring, 
that as a stock dividend leaves stockholders 
having the same proportional interest after as 
before, nothing in effect has been done in de- 
claring a stock dividend. Gibbons vy. Mahon, 136 
U. S. 549, 10 Sup. Ct. 1057, 34 L. ed. 525. 

The opinion in that case showed a controversy 
between a life tenant and trustee of the corpus. 
The opinion was by Justice Gray, who held 
broadly that all property remains that of the cor- 
poration until it is distributed among stock- 
holders by the corporation. It “may treat it and 
deal with it either as profits of its business or as 
addition to its capital’ and may distribute its 
earnings at once to the stockholders as income or 
it may reserve part of the earnings of a prosper- 
ous year to make up ior a possible lack of profits 
in future years, or it may retain portions of its 
earnings and allow them to accumulate and invest 
them in its own works and plant, so as to secure 
and increase the permanent value of the value of 
the property.” Then it is stated that whichever 
course is taken by the corporation in good faith 
ends the matter. 

But does this end the matter so far as a life 
tenant and a remainderman is concerned? Could 
not a testator or trustor have his desire respected 
so as to apportion between a life tenant and a 
remainderman? The court, further along, admits 
that by special direction this could be done. And 
could not the government say, that income should 
comprise what was declared in the way of a 
dividend, cash or stock, as of profits by a corpora- 
tion within a taxable year? Why should divi- 
dends by a corporation, acting merely in fur- 
therance of its policy, prevent incidence of a tax 
upon income, because, though it really is earned 
yet it is distributed not in cash but in the equiva- 
lent for cash? I do not greatly admire the short- 
cut way to a conclusion, that the Supreme Court 
has adopted. The way a minority of American 
courts have looked at this matter is virtually 
adopted, because a former Massachusetts judge 
has made corporate action operate, and another 
former Massachusetts judge upholds him. When 
the sense in which a federal statute is to be taken 
it would seem more appropriate, if state decision 
is to be looked to, to regard the predominant 
view in state rpling. That the apportionment 
theory is such view, as for example the courts of 
New York, New Jersey, New Hampshire, Penn- 
sylvania, Maryland, Wisconsin and some other 
states, quite clearly appears. See 82 Cent. L. 115, 
where this question receives consideration, also 
55 C. L. J. 444. 

Furthermore, this ruling seems opposed to the 
principle that exemption from taxation must be 
clear, all presumptions being in favor of the tax- 
ing power. In this case departmental rulings 
were set aside. They were entitled to sqme re- 
spect. It is to be noted that the War Act of 
October 3, 1917, expressly concludes this question 
in favor of the tax. Sec. 1211, sub-section 31, 
of the War Revenue Act provides as follows: 

“That the term “dividends” as used in this title 
shall be held to mean any distribution made or 
ordered to be made by a corporation, joint-stock 
company, association, or insurance company, out 
of its earnings or profits accrued since March 
first, nineteen hundred and thirteen, and payable 
to its shareholders, whether in cash or in stock 
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of the corporation, joint-stock company, associ- 
ation, or insurance company, which stock dividend 
shall be considered income, to the amount of the 
earnings or profits so distributed.” c 








ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QuESTION No. 143. 

Bankruptcy; Relation to Client; Employment 
—Lawyer having claim for professional services 
against client who is willing to be adjudicated 
a@ bankrupt, joins with other creditors in a peti- 
tion of bankruptcy against client, and repre- 
sents said client as attorney in bankruptcy pro- 
ceeding ; disapproved.—For the past three years 
I have performed professional services for A. 
B. and have received no fees, knowing that he 
was in financial difficulties. 

Early this year, his financial difficulties be- 
came so acute, that I advised him to file a 
petition in bankruptcy. This he refused to 
do, but said that he would not object if some 
of his creditors petitioned him into bankruptcy. 

I took this matter up with the attorney for 
a bank, to which my client owed money on 
notes due and to become due. The attorney 
for the bank thought that it was best to put 
him through bankruptcy, and offered to make 
the bank one of the petitioners, provided I 
would secure the other necessary petitioners. 
I thereupon asked A. B.’s son to get another 
petitioner, which he did; and» I signed as a 
third petitioner upon my claim (in a reason- 
able amount) for legal services. The attorney 
for the bank is the attorney for the petitioners 
in the bankruptcy proceeding. 

Should I, under the circumstances, have join- 
ed in the petition? 

Can I, now that the petition has been filed, 
properly act as attorney for the bankrupt in 
the bankruptcy proceeding? 

ANSWER No. 143. 

In the opinion of the committee, any situa- 
tion in which an attorney occupies a position 
even formally hostile to that of his client, is 
so liable to abuse, that it should in general 
be discouraged. 

There is nothing in the question to indicate 
that there were such exceptional elements in 





the case presented as would take it out of the 
general rule. 


The committee, therefore, while assuming 
that the inquirer has acted in good faith, with 
his client’s consent, and for the latter’s benefit, 
is nevertheless of the opinion that the inquirer 
should not have become a petitioning creditor 
while remaining the legal adviser of the bank- 
rupt; and that having become a petitioning 
creditor, he should not act as attorney for the 
bankrupt. 





QUESTION No. 144. 

Relation to Third Person—Sale of land by 
lawyer to layman (not his client) without dis- 
closure of liens; disapproved.——_A lawyer owns 
a large parcel of land which, to his knowledge, 
is subject to a first and a second mortgage. 
He sells a small portion of the ‘land to a lay- 
man, not his client. In the course of the nego- 
tiations, it transpires that the layman knows 
of the existence of the first mortgage, and is 
willing to assume the risk of having to provide 
for that mortgage if it should be called; but 
that he is ignorant of the existence of the sec- 
ond mortgage. The lawyer does not inform 
the purchaser that there is a second mortgage, 
nor does the latter otherwise ascertain the 
fact until after he has completed the purchase, 
when a suit to foreclose the second mortgage 
is begun. The purchaser did not cause the 
title to be searched before buying? 


Was the lawyer guilty of a breach of profes- 
sional duty in failing to disclose the existence 
of the second mortgage? 


ANSWER No. 144. 


Despite the fact that the lawyer may not 
have been acting in a professional capacity, it 
is the opinion of the committee that he dis- 
lonestly imposed upon the vendee, and that 
his conduct was not only improper, but unpro- 
fessional. 








BOOK REVIEW. 





UNITED STATES STATUTES ANNOTATED, 
VOL V. 





In 85 Cent. L. J. 87, we published a review 
of the first four volumes of United States 
Statutes Annotated, these being all then extant 
of the ten volumes of which the work is to 
consist. Now there has reached our table 
Volume V of this work. The contents of this 
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volume take in Bankruptcy and Internal 
Revenue. 


These subjects are arranged in chapters and 
sections -with exhaustive annotation of the 
latter. Additionally there appears an annota- 
tion of general orders and forms where passed 
upon, and upon the whole this volume presents 
a conpendium of statute law and judicial de- 
cision not only useful, but absolutely neces- 
sary for the practitioner. 

This work as we pointed out in our review 
of the four volumes above referred to, comes 
from the law book company of T. H. Flood 
& Co., Chicago, 1917. 





CLARK’S CRIMINAL PROCEDURE, 
2nd EDITION. 





‘ 


Mr. Wm. E. Mikell, Professor of Law in the 
University of Pennsylvania, produces a second 
edition of .Clark’s Criminal Procedure, the first 
edition appearing in 1895. During the period 
intervening between the first and second edi- 
tions there has been a very great change in the 
law of criminal procedure, as much in statutory 
enactment as by judicial advance. This is evi- 
denced especially as to technical requirement 
as much as anything else. All of this is noted 
in this second edition of a well-known work, 
and many important cases have been added, 
along with new notes, by the editor of this 
second edition. 


The present work is presented in excellent 
typographical form and binding in law buck- 
ram, and hails from the West Publishing Com- 
pany, St. Paul, Minn., 1918. 








BOOKS RECEIVED. 





A Treatise on the Law of Public Service 
Companies, Property Devoted to Public Use, 
Business in Public Employment, Carriers in 
Interstate Transportation and Regulation by 
Public Service Commissions; with an Annotat- 
ed Appendix Containing Procedural Parts of 
Commission Laws of the Several States. By 
Needham C. Collier, LL.D., of the St. Louis 
Bar; formerly Associate Justice of the Supreme 
Court of the Territory of New Mexico, Editor 
of Central Law Journal. 1918. The F. H. 
Thomas Law Book Co., St. Louis. Price $7.50. 
Review will follow. 





HUMOR OF THE LAW. 





In a Western court not long ago the Judge, 
of Celtic extraction, addressed a frequently con- 
victed prisoner in these terms: 


Are you aware that for these repeated 
breaches of the law it is in my power to sen- 
tence you to a term of servitude far exceeding 
your natural life, and that, furthermore, I am 
very much inclined to do it?” 





A certain mayor once rose to make a speech. 
And after talking for three-quarters of an hour 
began to wind up with the words: 

“And it is my greatest wish that the gov- 
ernment shall all hang together.’ 


“Hear, hear!” cried a voice in the crowd. 


“T don’t mean in the sensa in which the idle 
scoffer in the crowd would have you under- 
stand,” went on the mayor with dignity, “but 
that they may hang together in concord and 
accord!” 

“TI don’t care what kind o’ cord it is,” came 
the voice again, “as long as it’s a strong cord!” 

And the mayor gave it up. 





Not long since in a Federal court, there 
was present a lawyer from a small town, who 
had a lot of foreigners, who wanted to get “ac- 
climatized.” He put them up and asked two 
or three formal questions, and then the trial 
judge asked one or two, and the order was 
taken in each instance. Finally he put up 
one, and for some reason or other the trial 
judge asked this question: “Where in this 
country does United States authority leave off 
and State authority begin?” This poor dago 
made an awful mess of answering it, about as 
much of a mess as the ordinary law student 
would. When the applicant got through, the 
lawyer said to the court: “Your Honor, you 
have heard the questions and answers; we 
think thgt he is entitled to citizenship.” The 
judge said: “Very well but do you think that 
he thoroughly understood the distinction be 
tween State and Federal authority?” “Well, 
Your Honor, I am sure that he does, but the 
applicant was excited and he could not tell it.” 
“Well,” said the judge, “if you think that he 
knows, I would be glad for you to call him 
back, and let him tell it, for that is a matter 
that has puzzled the court for about forty 
years.” The lawyer, with much embarrassment 
took his seat, and of course the foreigner was 
given citizenship. 
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1. Adjoining Landowners—Excavations.—<Act. 
1871 3 Comp. St. 1910, (p, 3926), requiring that 
one excavating more than eight feet deep in his 
own land shall support his neighbor’s wall on 
adjoining land, if licensed to enter thereon for 
that purpose, imposes an absolute requirement, 
and reasonable care alone is  insufficient.— 
Hirschberg v. Flusser, N. J., 102 Atl. 358. 


2. Adverse Possession—Statute of Limita- 
tions.—A grant by the owner of land for the 
purpose of building a schoolhouse was for a 
public and not a private use against which 
limitations did not run in favor of adverse pos- 
Sessor.—Reutler v. Ramsin, N. J., 102 Atl. 361. 


3, Arbitration and Award—Subject Matter.— 
Where church building constructed by contract- 
or, was defective and the foundation fell, and 
the contractor refused to make repairs, but the 
parties made an agreement for arbitration of 
the dispute, submitting all matters in dispute, 
the various liabilities of the parties in remov- 
ing dirt, shoring up the superstructure, and in 
rebuilding and tying the foundations, were all 
subject to the arbitration.—Young v. Society of 
First Congregational Church of Verona, N. Iu» 
102 Atl. 358. 


4. Bailment—Expense by Bailee.—One hiring 
a horse for an indefinite period could not re- 
cover from owner expense of its cure without 
owner’s knowledge, where owner was accessible, 
and there was sufficient time before expense was 
incurred to have notified him so that he could 





have retaken horse.—Smarak v. Segusse, N. J., 
102 Atl. 354. 


5. Bankruptey—Composition.—Proposed com- 
position, whereby bankrupt agreed to pay cred- 
itor sum expended in investigating bankrupt’s 
financial condition, in addition to its pro rata 
share, cannot be confirmed.—In re M. & H. Gor- 
don, U. 8S. D. C., 245 Fed. 905. 


6. Banks and Banking—Conversion.—Bank 
having received as deposit and credited check 
payable to guardian as’ such to his individual 
account, and accepted check on such account 
for payment of guardian’s debt to bank, head, 
that bank was liable to extent that it profited 
by conversion of trust fund.—Brovan v. Kyle, 
Wis., 165 N. W. 382. 


7. Statutory Liability. — Payments’ by 
shareholder savings banks to receiver of a na- 
tional bank to aid in payment of national bank’s 
liabilities held to have been made with inten- 
ition that they should be applied to diminish the 
statutory liability of the shareholder banks,— 
Korbly v. Springfield Inst. for Savings, U. 5S. 
S. C., 38 S. Ct. 88. 

8. Brokers—Commission.— Where inception 
of exchange of lands, and development up to 
time agent injected himself by telephoning own- 
er of one tract he had found a man to exchange 
was due to agent for another owner, first agent 
cannot cut initiating agent out of ' commission 
—Swaney Land Co. v. Bradford, Iowa, 165 N. W. 
362. 

9. Fraud. — Realty broker's petition, 
based on violation of defendant's contract to 
pay commission, and not upon fraud of defend- 
ant in trying to cover up sale to third person, 
did not have to allege fraud.—Luzzadder v. 
McCall, Mo., 198 S. W. 1144. 


10. Carriers of Goods— Void Condition, — 
Conceding contract between common carrier 
and logging company, allowing carrier to use 
rails of logging company on condition that it 
should haul no pine legs for any other than the 
logging company, was void as to the condition, 
it afforded no basis for requiring the carrier to 
haul pine logs for another person.—Alabama 
Cent. R. Co. v. Alabama Public Service Commis- 
sion, Ala., 76 So. 862. 


11.——Warehouseman.—If goods arrive over 
initial and connecting line, and are so delivered 
to final carrier, which transports them to desti- 
nation and holds them there for reasonable time 
for delivery to consignee, its liability as a car- 
rier ceases, and no negligence thereafter could 
be charged to the initial or connecting carrier. 
—Adams Seed Co. v. Chicago Great Western R. 
Co., Iowa, 165 N. W. 367. 


12. Carfiers of Passengers—Non-Suit.— Where 
one intending to board a train at a station stood 
on side of track opposite station platform be- 
tween main track and standing freight cars, and 
was knocked down by one attempting to board 
train and was fatally injured, there should have 
been a non-suit, or a directed verdict for defend- 
ant carrier.—Kalleberg v. Raritan River R. Co., 
N. J., 102 Atl, 350. 

13. Chattel Mortgages—Unlawful Ejection.— 
Chattel mortgagee’s conduct in taking posses- 
sion of stock of goods, after failure of plaintiff 
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to make payments as provided in mortgage, held 
to amount to a forceful and unlawful ejection, 
so that defendant was ‘guilty of conversion of 
plaintiff's property not covered by mortgage, 
although plaintiff made no demand therefor.— 
Butcher v. Bell, Mo., 198 S. W. 1123. 


14. Commerce—Burden on.—Permit and fran- 
chise taxes imposed on foreign corporations by 
Rev. St. Tex. 1911, arts. 3837, 7394, the amount 
of which are based on capital stock, held a di- 
rect burden on interstate commerce.—Looney Vv. 
Crane Co., U. S. S. C., 38, S. Ct. 85. 

16. Burden on.—Tax imposed by Act Pa., 
May 2, 1899 (P. L. 184), on deslers in merchan- 
dise so far as it is measured by gross receipts, 
from merchandise shipped to foreign countries 
is a direct burden on foreign commerce in vio- 
lation of Const. art. 1, § 8.—Crew Levick Co. v. 
Commonwealth of Pa., U. S. S.C. 38 S. Ct. 126. 


16. Intoxicating Liquors.—lInterstate Com- 
merce Act Feb. 4, 1887, § 15, as amended by Act 
June 18, 1910, § 12, prohibiting disclosure of in- 
formation respecting shipments, held not para- 
mount to state legislation in respect to ship- 
ments of intoxicating liquors in view of the 
Webb-Kenyon Law.—Seaboard Air Line Ry. v. 
State of North Carolina, U. S. S. C., 38 S. Ct. 96. 


17. Constitutional Law—Due Process of 
Law.—The Fourteenth Amendment to the fed- 
eral Constitution, relating to deprivation of 
property without due process, has no applica- 
tion where the action complained of is not the 
action of a state.—Jones v. Buffalo Creek Coal 
& Coke Co., U. S. S. C., 38 S. Ct., 121. 

18. Due Process of Law.—Order of public 
service commission, requiring gas company to 
extend pipes to rapidly growing settlement 1145 
miles from its mains, held not arbitrary or 
eapricious, so as to constitute a denial of due 
process of law.—People of State of New York 
ex rel. New York & Queens Gas Co. v. McCall, U. 
8. 8. C., 38 S. Ct., 122. 


19. Espionage Act.—So-called Espionage 
Act June 15, 1917, §3, is valid under Const. U. 
S. Amend. 1, and circulation of pamphlets con- 
taining false statements calculated to interfere 
with military operations of United States can- 
not be justified as exercise of freedom of speech. 
—United States v. Pierce, U. S. D. C., 245 Fed. 
878. 

20. Police Power. — Under Fourteenth 
Amendment federal Supreme Court cannot 
supervise state legislation, in the exercise of the 
police power beyond protecting against laws 
of an arbitrary character, having no reasonable 
relation to the execution of lawful purposes.— 
Jones vy. City of Portland, U. S. S. C. 38 S. Ct. 


112. 
“ee 

21. Rules of Evidence.—A legislature may 
prescribe rules of evidence declaring what proof 
may be admitted, subject to only restriction that 
prescribed rules shall not interfere with exer- 
cise of any natural, common-law, or constitu- 
tional rights of accused.—State v. Tincher, W. 
Va., 94 S. E. 608. 

22. Corporations—Estoppel.—That creditors 
extend credit to a concern as a corporation does 
not estop them from enforcing personal liability 
of its stockholders for failure to file affidavits of 





























treasurer required by Gen. St. 1906, § 2652.— 
Charles v. Young, Fla., 76 So. 869. 

23. Taxation.—Rev. St. Tex. 1911, art 3837, 
requiring foreign corporation to pay tax for 
permit to do business in the state based on cap- 
ital stock, held invalid as applied to non-resi- 





dent corporation engaged in both interstate 


and intrastate commerce.—Looney y. Crane Co., 
u. & 6. Cc. 36 8.Ce &. 

24. Damages—Fresumption.—In action for 
damages by threatened assault of defendant’s 
servant upon plaintiff, direction of verdict on 
actual damages for defendant and instruction 
that nominal damages were presumed from the 
invasion of plaintiff’s rights were not Incon- 
sistent.—Jones y. Atlantic Coast Line R. Co., 
S. C., 94 S. E. 490. 


25. Violation of Contract.—When a party 
makes a contract and then notifies the other 
contracting party that such contract tis made 
with reference to a contract already entered in- 
to or contemplated between him and a third 
party, he is not confined to ordinary damages 
for violation of the original contract.—Asher 
v. E. S. Howard & Sons, Ky., 198 S. W. 1149. 





26. Dedication—Implied Authority.—Dedica- 
tion of land for street impliedly authorizes city 
to grade it so as to make it convenient as a 
highway, and though grading may impair dedi- 
eator’s rights of ingress and egress to abutting 
lot, hé has no action for such injury.—Hickman 
v. City of Clarksburg, W. Va., 94 S. E. 501. 


27. Deeds—Consideration.—In suit by heirs 
to set aside conveyance, that land was worth 
over $5,000, and that cash consideration was 
only $250, held not to warrant reversal of judg- 
ment, denying relief where the contract also 
imposed on the grantee the duty of caring for 
deceased.—Flynn v. Moore, Iowa, 165 N. W. 351. 


28. Diveree—Cruel Treatment.—Conduct in- 
cluded in the phrase “cruel and inhuman be- 
havior” as a ground for divorce is relative in its 
application, and, if from disease the wife does 
things which she would not otherwise have done, 
such acts should not bar her right to divorce 
where the husband failed to make any allow- 
ance for her affliction —Stepp v. Stepp, Ky., 198 
S. W. 935. 


29. Estoppel—Where plaintiff obtained a 
divorce and both parties remarried and after 
eight years the husband died leaving a widow 
and children, the plaintiff is estopped to ask 
annulment of the divorce on the ground that her 
husband forced her by threats to get the di- 
vorce.—Barnett v. Miller, Ark., 198 S. W. 873. 

30. Eleetricity — Anticipation of Injury.— 
Maintaining electric light and power plant 
transmitting 33,000 volts over wire constructed 
over public road, without ammeter, circuit 
breaker, or ground detecter, is gross negligence, 
and the operators must be held to have antici- 
pated severe shock or death from breaking of 
wire without shutting off the current.—Abeline 
Gas & Electric Co. v. Thomas, Tex., 198 S. W. 
1027. 

31. Eminent Domain—Esthetic Theory.—A 
limitation upon an owner’s use of his city prop- 
erty cannot be imposed, merely to effect sym- 
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metry or ornamentation of a city, street, or sec- 
tion, otherwise than under the power of eminent 
domain, allowing compensation, if at all.—State 
v. Stahlman, W. Va., 94 S. E. 497. 


32. Statutory Construction.—Rev. St. 1909, 
§ 5583, as amended by Laws 1913, p. 272, if con- 
strued to require organization of drainage dis- 
tricts where majority of acreage owners petition 
therefor without judicial inquiry as to neces- 
sity, would violate Const. art, 2, § 20, by taking 
private property for private use.—State ex rel. 
Clarke v. West, Mo., 198 S. W. 1111. 


33. Exemptions—Head of Family.—A divorc- 
ed husband who marries again is the head of 
a family within Code, § 4011, exempting certain 
wages of the head of a family from liability for 
debt.—Schooley vy. Schooley, lowa, 165 N. W. 337. 

34. Explosives—Evidence.—In action for in- 
juries by explosion of dynamite kept in street, 
when it is determined that such nuisance was 
maintained, no particular causal act of negli- 
gence directly contributing to explosion need 
be shown,—Holman y. Clark, Mo., 198 S. W. 868. 

35. KFood—lInspection.—Louisville ordinance, 
requiring inspection of meat, “arriving for sale,” 
requires inspection of meat inspected by the 
United States in Chicago and shipped into Louis- 
ville on orders previously made, where the seller 
is in charge during the shipment and until 
actual delivery to the purchasers.—Boyd v. City 
of Louisville, Ky., 198 S. W. 927. 


36. Fraudulent Conveyance—Burden of Proof. 
—Defendants in suit to set aside a deed as in 
fraud of creditors, on complainant proving there 
were creditors when it was made, have the bur- 
den of showing consideration; recital in deed 
and denial of answer not availing.—Strickland 
v. Stuart, Ala., 76 So. 867. 

37. Inadequate Consideration.—If a hus- 
band was honestly indebted to his wife, and the 
conveyance was made in good faith in payment 
of such debt, and the consideration was not 
grossly inadequate, it was not fraudulent as to 
ereditors of the husband.—Crenshaw v. Halvor- 
sen, Iowa, 165 N. W. 360. 

38. Gaming—Statutory Construction.—A ma- 
chine in which nickels or trade checks could be 
inserted, and which would deliver sometimes a 
package of gum, sometimes nothing, sometimes 
a package of gum with one or two trade checks, 
and sometimes several trade checks, is a ma- 
chine prohibited by Ky. St. § 1967, denouncing 
offense of keeping a gaming machine.—Allen v. 
Commonwealth, Ky., 198 S. W. 896. 

39. Habeas Corpus—Selective Draft.—Under 
Selective Draft Act, § 2, 4, 5, and Rules and 
Regulations, § 18, 20, relator, nondeclarent alien, 
who did not claim exemption from military 
service within seven days after notification, 
held to have had a fair hearing before local 
and district boards, which certified him for mil- 
itary service, and hence not entitled to habeas 
corpus on that ground.—United States v. Finley, 
U. 8S. D, C., 245 Fed. 871. 

40. Highways—Automobile.—In action for 
injury when struck by automobile, omission 
of operators of car to stop and give their names 
and owner’s name and address could not be 
considered by the jury, since it in no way con- 
tributed to the injuries.—Henderson y. Northam, 
Cal., 168 Pac. 1044. 

41. Homestead—Impressed Trust.—The mere 
fact that the husband, when he married, had 
the intention at some time to occupy as a home- 
stead the land involved in a subsequent trust 
deed, did not impress it with the character of 
a homestead, where in fact such intention was 
never consummated.—Murphy v. Lewis, Tex., 
198 S. W. 1059. 














42. Husband and Wife—Community Prop- 
erty.—Where husband, when he abandoned wife 
sold community personalty, and appropriated 
proceeds as his share of community estate, de- 
livering to wife community realty as her share, 
wife had equitable title to realty or exclusion of 
interest by husband.—Mother Mary Angela y. 
Battle, Tex., 198 S. W. 1030. 


43. Pleading and Practice.—Where husband 
when sued for goods sold wife alleged that she 
had adandoned him without his fault, portions 
of petition in wife’s action for divorce showing 
cruel treatment held admissible under the plead- 
—_— Bros. v. Trammell, Tex., 198 S. W. 
1 > . 


44. Indictment and Information—Evidence.— 
Although it was not necessary to allege upon 
what street accused drove his automobile at an 
unlawful rate of speed, yet where a certain 
street was alleged, it was necessary to prove 
it was on that particular street.—White v. State, 
Tex., 198 S. W. 964. 

45. Imjunctions—Interference with Employes. 
—That employes were at liberty to quit the em- 
ployment at pleasure did not deprive the em- 





_ployer of its right to injunctive relief against 


interference with its employes by third persons 
seeking to unionize them.—Eagle Glass & Mfg. 
Co. v. Rowe, U. S. S. C., 38 S. Ct. 80. 

46. Mandatory.—Defendant in possession 
under bona fide claim of title cannot be sum- 
marily removed by mandatory injunction, espec- 
jally where there was no averment that irre- 
parable damage would be done.—Russel v. Town 
of Hickory, Miss., 76 So. 825. 


47. Union [Labor.—Right to injunction 
against activities of one attempting to secure 
support of employes to enable those who he 
represented to close the employer’s mine unless 
he would make it a union mine held not de- 
pendent on whether such person had power or 
authority to shut down the mine.—Hitchman 
yg & Coke Co. v. Mitchell, U. SS. C., 38 Sup. 

t. 65. 

48. Insurance—Accidental Means.—Loss of 
sight in eye from embolus or floating clot due 
to plaintiff’s general condition, but possibly ag- 
gravated by his intentionally lifting goods, is 
not covered by policy insuring against injuries 
sustained through accidental means, and re- 
sulting exclusively of other causes in disability. 
—Salinger v. Fidelity & Casualty Co., of New 
York, Ky., 198 S. W. 1163. 

49.——Constitution and By-Laws.—Insurance 
contract with mutual benefit society proving 
insurance is granted subject to constitution and 
by-laws existing or as amended permits any 
reasonable change by amendment or adoption of 
by-laws, increasing or decreasing dues and as- 
sessments, etc.—Butler v. Eminent Household 
of Columbian Woodman, Miss., 76 So. 830. 

50. Estoppel.—That surviving widow list- 
ed insurance policy, payable to estate as part 
of its assets, and so referred to it in her claim 
for allowance of support, did not, as against in- 
testate’s surviving sister, estop widow from 
thereafter asserting a claim in good faith to 
whole proceeds of policy.—Ensign’s USstate, 
Iowa, 165 N. W. 319. 

51. Payment of Premium.—Where policy 
did not require payment of premiums in cash, 
or exclude idea that they might be paid by 
note, prvof of payment by note was not objec- 
tionable within Ky. St. § 656, prohibiting con- 
tract other than expressed in policy.—George 
Washington Life Ins. Co. v. Norcross, Ky., 198 
S. W. 1156. 

52.——Receivership.—Act April 24, 1905 (Laws 
1905, p. 495) § 8, providing that the state auditor 
shall not consider a note held by an insurance 
company as an asset if it is six months or more 
past due, does not remove from the assets of 
a mutual company premium notes more than 














-six months past due on which action is brought 
‘by the receiver of the insolvent company.— 


Jchnson v. House, Ark., 198 S. W. 876. 

53. ‘Waiver.—Where insurer in negotiations 
recognizes continuing validity of policy, after 
‘knowledge of conditions upon which claim of 
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forfeiture is based, or requires insured by virtue 
thereof to do some act or incur some thouble or 
expense, the forfeiture is, as a matter of law, 
waived.—Western Indemnity Co. vy, Free and 
Accepted Masons of Texas, Tex., 198 S. W. 1092. 


54. Intoxicating Liquers—Criminal Liability. 
—In prosecution for illicit distilling, if defend- 
ant allowed use of his land for still under agree- 
ment giving him control thereof or interest 
therein, he was equally responsible with party 
in control and operation.—Bullard v. United 
States, U. S. C. C. A., 245 Fed. 837. 


55. Libel and Slander—Libel per se.—State- 
ment that plaintiff, a married woman, had been 
making dates with other men and doing things 
that were awful, was not slanderous per se in 
absence of proof that it was used by defendant 
to convey idea that dates were made for im- 
moral purpose or that statement was so under- 
aaa aa v. Ferguson, lowa, 165 N. W. 

56 Mandamus—Appeal and Error.—Where a 
statute gives right to appeal from refusal of 
county court to issue warrant for an officer's 
salary, and he has right to sue county, man- 
damus will not lie to compel payment. (Walker 
and Williams, JJ.)—State ex rel. Forgrave v. 
Hill, Mo., 198 S. W. 844. 

57. Laches.—Though Laches may be de- 
fense, board of revenue of county cannot defeat 
mandamus begun shortly after issuance of a cer- 
tificate by probate judge, reciting applicant’s 
erroneous payment of franchise taxes, for de- 
lay in applying for certificate, that being in 
discretion of probate judge.—Board of Revenue 
of Montgomery County v. Southern Bell Tele- 
phone & Telegraph Co., Ala., 76 So. 858. 

58. Master and Servant — Admissions.—A 
statement of a physician on which an award is 
founded, though not sworn to, when made a part 
of the application for an award, and not con- 
troverted, has the same standing as an admis- 
sion of fact made by the pleading in an ordi- 
nary action at law.—Massachusetts Bonding & 
Ins. Co, vy. Industrial Accident Commission of 
California, Cal., 168 Pac. 1050. 

59.——Course of Business.—Purchaser of grain 
on cars who, owning to shortage of cars, casual- 
ly employed applicant to help load grain left 
by sellers on platform, was not liable to pay 
compensation; the work not being in the usual 
course of his business.—Carter y. Industrial Acc. 
Commission of California, Cal., 168 Pac. 1065, 

60. Evidence.—In an action for injuries 
from collision with an automobile, proof that 
the automobile belonged to defendant, and was 
being operated by defendant’s regularly em- 
ployed chauffeur, was prima facie showing that 
the chauffeur was acting within the scope of his 
employment.—Guthrie v. Holmes, Mo., 198 S. W. 
854. 

61. Imputed Knowledge.—Switchman of 19 
years’ experience will be held to know that in 
switching, body of car moves from its position 
directly over track towards inside of curve 
over which its wheels are moving.—Morris v. 
Pryor, Mo., 198 S. W. 817. 

62. Workmen’s Compensation Act.—In 
action under Workmen’s Compensation Act, § 2, 
act of deceased in getting on wagon after it 
was unloaded and riding back for another load 
was natural act connected with his employment. 
—Horn v. Arnett, N. J., 102 Atl. 366. 

63.—Workmen’s Compensation Act.—Applica- 
bility of Workmen’s Compensation Act (Code 
1916, c. 15P), substituting compensation in lieu 
of father’s common-law right for injury to 
minor child in service impairing his earning 
capacity, does not depend on parent’s knowledge 
of employment or consent thereto.—Adkins v. 
ee & Supply Co., W. Va., 94 S. 
q 

. 506. 














64. Wrongful Discharge——When the vote 
to require bond from manager of grain elevator 
was recalled, his failure to give one was no 
ground for discharge.—Seelman y. Farmers’ Co- 
operative Co. of Northwood, Iowa, 165 N. W. 311. 

65. Wrongful Discharge.—A servant suing 
for damages for wrongful discharge is under no 








‘required by city 





duty to account for profits from rentals, buying 
or selling or from investments or business en- 
terprises generally, but only what was earned 
for personal services, rendered for others dur- 
ing the term, should be considered in reducing 
damages.—Redfield y. Boston Piano & Music Co., 
Iowa, 165 N. W. 365. 

66. Municipal Corporations—Building Regu- 
lations.—Under charter provision authorizing 
city “to regulate the height, construction, and 
inspection” of new buildings, it could not pre- 
vent owner of lot in built-up section, between 
three and four story buildings, from erecting a 
one-story building, by refusal of a permit to 
erect it.—State v. Stahlman, W. Va., 94 S. E. 497. 


67.——Collision.—In personal injury action by 
driver of automobile in colliding with a wagon 
obstructing a street after nightfall, it was er- 
ror to exclude question of negligence on part 
of driver of wagon in failing to show light as 
ordinance.—Roper y. Green- 
spon, Mo., 198 S. W. 1107. 


68.——Evidence.—In action growing out of 
collision of automobile with motorcycle, testi- 
mony as to condition of the automobile brakes 
was material in determining the relative care 
under the circumstances, to be exercised by the 





+ kl aaa v. Neuweiler, N. J., 102 Atl. 
69. Nuisance.—Rule that city is liable to 





persons lawfully using streets for injury result- 
ing from nuisances which with notice it suf- 
fers to continue therein, though created by its 
independent contractor, is not applicable to case 
of injuries to residences from explosion of dyn- 
amite stored by a sewer contractor.—Holman 
v. Clark, Mo., 198 S. W. 868. 

70. Nuisance.—Code § 753, providing that 
cities shall keep highways, streets, avenues, al- 
leys, public squares, and commons open and in 
repair and free from nuisance, includes parks. 
—Woodard y. City of Des Moines, Iowa, 165 N. 
W. 313. 

71.——Ordinance.—If ordinance under which 
defendants were given franchise to operate jit- 
neys was invalid this court is not precluded 
from so declaring at instance of complainants, 
having valid franchise for operation of street 
cars.—Memphis Street Ry. Co. v. Rapid Transit 
Co., Tenn., 198 S. W. 890. 

72. Ordinance.—El Paso charter, § 2, em- 
powering city to protect health, life, and prop- 
erty, and to preserve order and security of city 
and inhabitants, gave power to prohibit loiter- 
ing or walking back and forth in front of places 
of business for purpose of persuading persons 
from entering.—Ex parte Stout. Tex., 198 S. W. 
967. 

73. Proximate Cause.—Collision of auto 
with rear of standing wagon, driving the wagon 
forward, is proximate cause of injury to oc- 
cupant, pitched forward on motion of wagon be- 
ing stopped by contact with horse.—Haynes v. 
Sosa, Tex., 198 S. W. 976. 


74. Special Assessment.—Where a special 
assessment to pay for a particular improvement 
has been held to be illegal the United States 
Constitution does not prevent the making of a 
new and just assessment to pay for the com- 
pleted work.—Schneider Granite Co. v. Gast 
Realty & Investment Co., U. S. S. C., 38 S. Ct. 
125. 

75. Negligence—Railroad Crossing.—Buggy 
driver’s negligence in driving upon railroad 
crossing is not imputed to passenger without 
control over driver’s actions.—Burton v. Pryor, 
Mo., 198 S. W. 1117. 


76, Nuisance—Injunction.—Allegation of pe- 
tition for injunction against erection of build- 
ings for lumber yard as nuisance as to _likeli- 
hood of diseases being brought into and kept 
in yard, asserted merely probability or uncer- 
tain contingency, and was insufficient to in- 
voke injunctive relief.—Shamburger v. Scheur- 
rer, Tex., 198 S. W. 1069. 

77. Parent and Child—Custody.—Where father 
is shown to be an improper person to have the 
custody and training of his infant child, he 
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will not be awarded its custody as against the 
maternal grandmother who is shown to be a 
fit person to rear and train the child.—Ex parte 
Adams, Okla., 168 Pac. 1004. 

78. Necessaries.—That husband has fur- 
nished wife with whom minor children are 
living sufficient money for* necessaries for her- 
self and the children, held not to defeat his lia- 
bility to person furnishing necessaries for the 
children.—Sanger Bros. v. Trammell, Tex., 198 
S. W. 1175. 

79. Payment—Duress.—The 
want of duress in the making of contracts does 
not apply to the payment of Money under threat 
of imprisonment where not claimed under a 
shadow of right, especially in view of Rem. 
Code 1915, § 2610, defining extortion, and the 
money can be recovered.—Bertschinger v. Camp- 
bell, Wash, 168 Pac. 977. 

80. Physicians and Surgeons—Aggravation 
of Injury.—-Where defendants were negligent 





presumption of 


in treatment of plaintiff before she left hospital,, 


and damages resulted therefrom, that plaintiff 
aggravated result by conduct after leaving hos- 
pital prematurely, would not bar recovery, but 
‘go in mitigation of damages.—Schultz v. Tasche, 
Wis., 165 N. W. 292. 


81. Pledges—General Title—-Purchaser of 
land, who, with four others, signed declaration 
of trust, four paying no money and taking no 
part in affair except to indorse to purchaser 
four certificates of beneficial interest, title to 
land being conveyed to purchaser as trustee, 
had general title to certificates, though he 
pledged title to them as security for money bor- 
a eee v. Bright, Mass., 117 N. E 


82. Principal and Agent—Scope of Authority. 
—wWhere contract of sale provided that it might 
be settled “by cash or note,” seller’s agent, sent 
to settle, and who took notes in satisfaction of 
account, which seller accepted, did not act be- 
yond scope of his authority.Ohio Cultivator 
Co. v. Dunkin, Okla., 168 Pac. 1002 

83. ‘ Railroads—Last Clear Chance.—In action 
against railroad for injuries to pedestrian forced 
to jump from trestle, instruction, concededly 
correct in stating it was railroad company’s 
duty to keep lookout, was not improper be- 
cause adding “to ascertain that the track was 
clear.”"—Gray v. Wabash Ry. Co., Mo., 198 S. 
W. 1137. 

84. Mechanics’ Lien.—A bill seeking to en- 
force mechanics’ liens on the unpaid balance due 
on the work from ‘the owner to the contractor 
for railroad construction is not subject to the 
objection that it seeks to enforce a lien on the 
roadway of the railway, although praying for 
execution.—Gulf, F. & A. Ry. Co. v. Sharpe, Ala., 
76 So. 856. 

85. Right of Way.—Where deed of right of 
way to railroad required grantor to provide 
fencing, required fencing was such as both 
parties would have been required to provide by 
statute except for contract, and cattle guards 
which road obligated itself to provide were 
such as statute put on it duty to provide.— 
re & N. R. Co. v. Durbin, Ky., 198 S. W. 








86. Replevin—Tender.—Where plaintiff was 
entitled to retake motor cars on returning de- 
fendants’ payments made, plaintiff’s failure to 
tender same cannot be excused, unless defend- 
ants’ conduct was such as to induce reasonable 
belief that it would be refused.—Ford Motor 
Co. v. Farrington, U. S. C. C, A., 245 Fed. 850. 


87. Reobbery—Variance.—Where money was 
taken out of possession of cashier by putting 
him in fear, and ownership was alleged in him, 
proof that money belonged to bank would not 
constitute fatal variance—Jenkins v. State, 
Ark., 198 S. W. 877 


88. Sales—Counterclaim.—In action for price 
of logs delivered under contract, wherein de- 
fendants counterclaimed for failure to deliver 
quantity called for, instruction to find for de- 
fendants if plaintiff “failed to deliver any por- 
tion of said logs,” was not erroneous as pre- 
cluding recovery by defendants if plaintiff de- 





livered any logs.—Asher v. E. 
Son, Ky., 198 S. W. 1149. 

89. Duty of Acceptance.—Under contract 
looking to sale of piano placed with buyer on 30- 
day trial, buyer was under duty to accept piano 
or return it to common carrier at end of 30 days, 
and, having made no effort to return, and not 
having responded to seller’s letters, he accepted 
piano.—F. O. Evans Piano Co. v. Tully, Miss., 
76 So. 833. 

90. Express Warranty.— Where vendor 
makes an express warranty, the purchaser is not 
bound to investigate truth of statements con- 
stituting the warranty.—Raft River land & Live 
Stock Co. v. Laird, Idaho, 168 Pac. 1074. 

91. Meeting of Minds.—Seller’s telegram, 
“offer thousand spuds,” accepted by buyer in 
view of buyer’s testimony as to his understand- 
ing of the offer, held sufficiently definite to 
show a meeting of the minds upon a sale of 
about 100,000 pounds.—Gregory v. J. L. Price 
Brokerage Co., Mo., 198 S. W. 1128. 


92. Specific Performance — Equity. — Where 
owner of land subdivided it into lots, and rep- 
resented to purchaser his intention to improve 
certain streets, equity will not require specific 
performance, when promise was made in good 
faith and much of proposed work was actually 
performed.—Martin y. South Bluefield Land Co., 
W. Va., 94 S. E. 493 


93. Telegraphs and Telephones—Delay in 
Transmission.—In an action for damages for de- 
lay in transmitting a death message, the ad- 
mission of evidence that plaintiff, McGaughey, 
was sometimes called “McGoy,”’ the addressee 
in the telegram, without showing defendant’s 
knowledge thereof, held not error; evidence 
showing message could have been delivered re- 
gardless of spelling.—Western Union Telegraph 
Co. v. MeGaughey, Tex., 198 S. W. 1084. 


94, Rates.—Inasmuch as Interstate Com- 
merce Law, as amended by Act of June 18, 
1910, § 7, requires that telegraphic rates be uni- 
form, it would seem that such companies can- 
not waive condition in interstate telegram that 
claims for damages be filed in 60 days.—Kerns 
een Union Telegraph Co., Mo., 198 S. W. 
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95. Trade Unions—Right to Form.—Working- 
men have a right to form unions and to en- 
large their membership by inviting other work- 
ingmen to join, but this right, like all other 
rights, must be exercised with reasonable re- 
gard for the conflicting rights of others.—Hitch- 
aon Vent & Coke Co. v. Mitchell, U. S. 8S. C., 38 


96. Vendor ‘and Purchaser — Rescission. — 
Where vendor’s promise to improve land was 
made with a secret and fraudulent purpose to 
deceive purchaser, who in reliance thereon ac- 
cepted a conveyance, equity will rescind.—Mar- 
tin v. South Bluefield Land Co., W. Va., 94 S. 
E. 493. 

97. Reservation in Deed.—Under agreement 
to convey land free of incumbrances when sel- 
ler’s title was subject to reservation excepting 
a lot for the purpose of building a schoolhouse, 
the exception was an incumbrance, and purchas- 
er was justified in refusing to accept a deed.— 
Reutler v. Ramsin, N. J., 102 Atl. 351. 

98. War—Espionage.—Circulation of pamph- 
lets inveighing against drafting, exaggerating 
horrors of war, and making false statements 
as to motives of Congress, etc., held violation of 
so-called Espionage Act June 15, 1917, § 3.— 
United States v. Pierce, U. S. D. C., 245 Fed. 878. 

99. Waters and Watercourses—Diversion.— 
It is within legislative power to restore rule of 
common law and render person diverting water 
from its natural channel liable for any damages 
resulting from its escape.—Burt v. Farmers’ Co- 
op. Irr. Co., Idaho, 168 Pac. 1078. 


100. Wills—Guardian.—The guardian of an 
infant legatee cannot maintain suit against de- 
visee in possession to restrain waste, and for 
accounting and discovery; his proper remedy 
being an application for appointment of an ad- 
ministrator of the will by the probate court.— 
Lowell v. Wheeler, Vt., 102 Atl. 337. 
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